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Learning Objectives

U Become Familiar with EEO Policy Statements:
C Secretary of the VA
C Local Medical Center

U Gain an understanding of the VA EEO complaint

Process.
C EEO ACTS
C Basis of Discrimination
C Disparate / Adverse Treatment
C Comparably Situation
C VA EEO Complaint Process & Filing Deadlines
C Alternative Dispute Resolution
C Harassment
C Our VA EEO Complaint History

U Gain an understanding of the benefits of Diversity
& Inclusion in the workplace.

U Our EEO and Diversity & Inclusion Team.




Become Familiar with Policy Statements

~Equal Employment Opportunity~
~Diversity & Inclusion~
~No FEAR~

Secretary
(o] VAN
Policy

Statement

[Local] VA
Policy
Statement




Equal Employment Opportunity ACTS

(& N
Title VII
Civil Rights Equal Pay
Act Act
[1964] [1963]

Age :
Discrimir?ation e Genetic
Rehabilitation Information

in Employment Act Nondisclosure
Act [1973] Act

[1967] [2008]




Prohi bited EEO Activities:
of a Discrimination Complaint
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Prohi bited EEO Activities:
Component of a Discrimination Complaint
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Failure to
Hire/Select Harassment
(non -sexual & sexual)

/Promote

Assignment Working Re -
of Duties Conditions assignment

Punitive Performance
Attendance Action Appraisal

Time &



Disparate Treatment / Comparably Situated
- Defined

U Disparate Treatment:

C An employment situation comparable to that of
other employees not of the same protected class,
and

C Treatment that is different than that experienced
by those other employees with respect to the
terms, conditions or benefits of employment.

U Comparably Situated Theory:
C With the exception of a disability discrimination
AL complaint, it is important to understand that the
complainantmust prove discrimination of the
protected class [Basis], not just the complainant

Note 1: In most cases, in order to be comparably situated, the comparative employee(s)
@ must have the same supervisor as the complainant and have been subject

to the same disparate treatment.




VA EEO COMPLAINT PROCESS
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Macro-Overview of the VA EEO Process I

St e (R

Based on Comy
choice, IR is sent to either
EEOC or OEDCA

for a finding/decision
I
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EEO Process Deadlines

U It is important to keep in mind that abiding by the
time frames in red is mandatory. Failingto comply
with these time frames could result in a claim of
discriminationbeingdismissedasuntimely.

U If a person believes they have been subject to
discrimination, they must contact an Office of
ResolutionManagement(ORM)counselorwithin 45
days from the date of the alleged discrimination in
order for their complaintto be consideredtimely.

C Only exception to this deadline is a life
emergency
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Micro -Overview of the VA EEO Process




Micro-Overview of the VA EEO Process continued I
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Three Step EEO Complaint Process I STEP 1

U Burden is on the Complainant to establishes a
AOLINAYI Tl OASeE Ol asao
C Show a basis / membership in a protected class(es):
o0 Race
Color
Religion
Sex
Age
National Origin
Reprisal
o Disability
C Provide a claim(s) of disparate/adverse action:

(Remember Comparably Situated Theolrove protected class has
been discriminated againgt not individual [except disability claim])

Punitive Action

Time & Attendance
Reassignment

Harassment

Performance Appraisal
Assignment of Duties

Duty Hours

Termination/Removal

Failure to Hire, Select or Promote

O OO0 0O O0o0Oo

D

O OO0 000 O0o0O0o
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Three Step EEO Complaint Process I STEP 2

0

If the Complainant meets the burden of
presenting a prima facie case, then the
burden shifts to management:

C To artlculate some legitimate, nondiscriminatory
NEIFazy F2NJ Ada oYl yl 34

TexasDepartmentof CommunityAffairs v. Burding
450U.S 248 25FERCased 13(198))

The evidence presented by managementneed not
establish YI yI 35S Y&wal fhativation, but
must be sufficient to raise a genuine issue of
material fact as to whether management
discriminatedagainstthe complainant
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Three Step EEO Complaint Process I STEP 3

U In order to prevail, the Complainant must
show by a preponderance of the evidence
0 K I YFYylF3ISYSydaQa afi
to dlscrlmmatlon

U The Complainant may show pretext by
evidence that:
C A discriminatory reason more likely than not
motivated management.
Calylr3asSySyiaQa | NUAOdzZ I
of belief.

Management has a pollcy or practice disfavoring
0KS O2YLIX I AYIlIYy(iQa LINEPIU

G

C Management has discriminated against the
complainant in the past.

G

Management has traditionally reacted improperly
to legitimate civil rights activities.
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The EEO Complaint Test

U In describing/defending your claim:

CLFT e2dz dzaS (0KS g2NRa «a
likely do not have an issue of unlawful
discrimination.

A You may have a legitimate issue, just not one in

which the EEOC has authority to act upon and
provide you with appropriate relief.

C Exceptionis disability & sexual harassment
discrimination which are about the individual
verse protected class.

U In describing/defending your claim:
CLFT e2dz dzaS (0KS ¢2NRa «a
may have an issue of unlawful discrimination:
A IFOKS adzaé>s a6S¢ yR a2
discrimination, i.e., race, color, religion, national

origin, age, orgender otherW|se known as the
WLINPGSOGSR Of aaqQ

A ANDall those of the same protected class as you
who report to the same supervisor as you, are
also being subjected to the adverse treatment
you claim you are experiencing.
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ALTERNATIVE DISPUTE
RESOLUTION
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Alternative Dispute Resolution - Defined

U A variety of techniques for resolving disputes
without using litigation or traditional
administrative processes.

Cal!yeée It GOSNYOWMA®SE Xi@A Fidd X

C Characterized by a creative frame of mind that
aléa GUKSNB 2daKa G2 o0S
UKA& RAA&LIzlS o¢

U The Department of Veterans Affairs utilizes

GaSRAFIOAZ2YET | F2N)¥Y 27
Resolution, to resolve workplace disputes.
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Principles of Mediation

1 Utilizesjoint problem-solvingtechniques that
present options to resolving conflict.

1 Utilizes aneutral third party [mediators]to assist
the parties in resolving their dispute.

I Offers the opportunity to develojcreative
solutionsunavailable in traditional dispute
processes.

1 Offers the opportunity to develop a resolution
tailored to meet the needsf the parties.

| Ensures use of a neooercive, flexible, and
voluntary structure that isconfidential in nature.
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Mediation is Recommended when/to:

U Quick resolution is desired.
U Preserve party working relationships.
U Confidentiality is desired.

U Both parties want to terminate their relationship in
the least adversarial way.

U Multiple issues are involved.
U Saves money.

U Both parties are interested in retaining control of
the outcome.
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EEOC CASE LAW

Elrod v. Sears,Roebuck& Ca, 939 F 2d 1466 1470
(11™ Cir 1991); Furnco Construction Corp v. Waters,
438U.S 567(1978).

The anti-discrimination in employment statutes are not
designed to provide employees with a forum for voicing
objectionswith how a federal agencyconductsits business
nor were said laws intended to burden the federal courts (as
well asthe EEOCyvith the task of acting as super personnel
departmentsto define whether an S Y LJf 2 @eSiditRwias
just or proper, and the role of the Administrative Judge,as
the tier of fact, is not to substitute his or her judgment, for
that of the Agency nor to decide that discrimination
occurred,just becausethere are personal,personnel,and/or
union related problems between a complainant and
management,or becausea complainant perceivesthis to be
the case
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EEOC CASE LAW

White v. Vathally, 732 F 2d 1037 (1%t Cir), cert. Denied,
105 S Ct 331 (1984); Nix v. WLCY/RadioRahall
Communications738F 2d 1181, 1187(11% Cit 1984).

In proving discrimination only relevant and probative
evidence can be considered,as opposedto a O2 Y LJ I A
asserting, refuting, or questioning,an I 3 S y aréofsiand
the EEOforum is NOT a vehicle for a complainant, or the
EEOCto secondguessthe wisdom of an | 3 S y &ziofsdin
the absenceof proof of a discriminatory animus as federal
agenciesare free to determine the standardsin the work
place,whether fair, unfair, correct,incorrect, in the absenceof
saidproof.
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Regulations Governing Dual Filing

5 U.SC 7121(g) ¢ Employees covered by a collective
bargainingagreementmust chooseone of four venueswhen
addressinga dispute: an EECcomplaint,an OSCGcomplaint, an
MSPBappeal, or a grievanceunder the collective bargaining
agreement

It isthe S Y LJt 2 #e§p6nSibility to choosethe appropriate
agencywith which to addressan issue of dispute. Once an
issue is initiated through an agency (EEO,OSC,MSPB or
Union), whether the appropriate agencyor not, the employee
may not raise the issuethrough another agencyregardlessof
the outcome.
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Other Forums Available to Address Disputes

U Collective Bargaining Ung Union
C Protects employees from prohibited personnel
practices and other negotiated issues.

U U.S. Merit System Protection Board
C Protects Federal employees from employer abuse and
prohibited personnel practices.

U U.S. Office of Special Counsel
C Protects Federal employees and applicants from
prohibited personnel practices; whistleblower
protection.

u U.S. Office of Personnel Management
C Federal Office of Personnel Management ensures that
Federal employees are selected and treated fairly
based on merit.

U Federal Labor Relations Authority
C Adjudicates disputes arising from collective bargaining
agreements and appeals concerning unfair labor
practices affecting large groups.
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Our Medical Center EEO Complaint Statistics

Filed Found NOT Found Dismissed Settled
0 26 3 1

221

461 1 30 4 3
121 2 50 8 5
32 1 49 9 1
21 0 23 4 1
20 0 18 5 1
19 0 12 2 2
14 0 13 4 2
27 0 3 1 0
14 0 6 5 0
11 0 0 0 0
10 0 9 8 3
4 0 4 0 5
4 0 4 1 3
12 0 6 2 3
5 0 6 0 2
12 0 9 1 0
30 0 7 7 2
16 0 15 5 0
15 1 (per s 11 2 0
14 1 (per s9 15 3 3
12 0 15 1 1
10 1 (per s 13 2 1
6 0 12 0 2
388 7 356 77 38

Note 1: Data best available.
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